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USES AND TRUSTS. 


oo 


THE SUBJECTION CLAUSE, 


Havine seen that present as well as fu- 
ture estates cannot be rendered inalienable 
longer than during a continuance of not 
more than two lives in being at the crea- 
tion of the estate, we will inquire what 
will be an inalienability for longer than that 

eriod. 

We shall consider— 

Ist. Where the property is limited to 
trustees ; 

2d. Where the limitation is without the 
intervention of trustees; and, 

3dly. The effect of a violation of the 
rules of the Revised Statutes upon previous 
estates. 

Ist. Where the property is limited to 
trustees. 

In the case of Coster v. Lorillard, there 
was a devise to trustees, in trust to pay over 
and divide the rents and profits of real es- 
tate to and among twelve nephews and 
nieces, during their natural lives, and to 
the survivors and survivor of them, equally 
to be divided between them, or such of 
them as should from time to time be living, 
share and share alike, with remainder over. 
It was argued, that the power of alienation 
was not suspended, because an absolute 
fee in possession could be conveyed ; that 
the trustees, the twelve nephews and 
nieces, who were entitled to the net pro- 
ceeds of the rents and profits, and the 

«grand nephews and nieces, in whom the 
remainder vested might all unite in a con- 
veyance, by which the whole estate might 
be alienated. To that, it was answered, 
that the trustees could not convey because 
the G5th section declares, that when the 
trust shall be expressed in the instrument 





creating the estate, every sale, conveyance 
or other act of the trustees in contraven- 
tion of the trust, shall be absolutely void. 
Per Chief Justice Savage. The creator 
of the trust intended it should continue 
during the lives of the twelve nephews 
and nieces. The trustees cannot there- 
fore legally convey in contravention of 
their trust: it is not enough that they. 
have the physical power to execute a con- 
veyance, the statute requires the moral le- 
gal power. To be able to convey within 
the meaning of the 14th section,*the per- 
sons must be able to execute a legal valid 
conveyance; an absolute fee in possession 
must be conveyed, which cannot be done 
by a deed which is void the moment it is 
executed. To my mind, it is clear, that 
the trustees cannot legally convey the es- - 
tate. 

In my judgment, it is equally clear, that 
those beneficially interested in the rents 
and profits cannot convey. Section 63d, 
‘“No person, beneficially interested in a 
trust for the receipt of the rents and pro- 
fits of lands, can assign it, or, in any man- 
ner, dispose of such interest.” In answer 
to this, it is said, that, by the devise, the 
twelve nephews and nieces may convey 
with the assent of the trustees, or a majo- 
rity of them. I reply, the statute says 
they shall not. The statute is paramount, 
and must control the permission in the 
will; and, as the statute forbids the sale or 
transfer, any assent by the trustees would 
itself be invalid and void. The trustees 
can do no act which is contrary to law, or 
contrary to the will of the testator. When 
the testator says, that the trustees shall 
hold the estate for twelve lives, it is a vio- 
lation of the trust to dispose of it by way 
of sale, or to convey to any but those de- 
signated to receive it, unless by order of 
some court of competent jurisdiction.* 

2d. Where the limitation is without the 
intervention of trustees. 

The Revisers, in their reports, say, “ To 





* Coster v. Lorillard, 14 Wend. Rep. 303. 
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prevent a possible difficulty in the minds of | 
those to whom the subject is not familiar, 
we may also add, that an estate is never | 
inalienable, unless there is a -vaayan ed 
remainder, and the contingency has nut yet 
occurred. Where the remainder is vested, 
or where the lands are given to A. for life, 
remainder to B, (a person then in being) in 
fee, there is no suspension of the power of 
alienation, for the remainder-man and the | 
owner of the prior estate, by uniting, may 
always convey the whule estate. This is 
the meaning of the rule of law prohibiting | 
perpetuities and the effect of the definition 
of section 14th. 

The Vice-Chancellor on this subject says,* 
“It is still competent by deed or will to 
create an estate to take effect immediately | 
in possession, in favor of any number of 
persons in being, as joint tenants for their 
lives, and for the life of the survivor ; be- | 
cause, however numerous they may be, | 
they have only all to unite with the re- | 
mainder-man or reversioner, and convey 
the whole estate in fee. The power of 
alienation, therefore, exists, nor is it sus- 
pended for a mument by the creation of | 
such an estate. lt is only suspended where , 
there are no persons in being by whom an 
absolute fee in possession can be conveyed ; 
and this can only happen by the act of the 
party, not by operation of law. 

In carving out an estate for a single life, 
or for the lives of a hundred concurrently, 
the inheritance is not, at the same time, 
disposed of, then it still belongs in rever- 
sion to the grantor or devisor, and it is 
competent for the reversioner, or his heir, 
when the inheritance descends, to unite 
with the tenants for life in a sale and con- 
veyance. By the statute, (section 35th,) 
as well as at common law, expectant es- 
tates are descendible, devisable, and aliena- 
ble, in the same manner as estates in posses- 
sion. Disability, such as infancy, coverture, 
or lunacy, can make no difference, because 
this dues not create a suspension of the 
power within the meaning of the law; it 
only disqualifies the person from exercis- 
ing the power whilst the disability conti- 
nues, and, in the mean time, it may be ex- 
ercised for his benefit by others, under the 
authority of law, if found to be expedient 
or proper. 

So, again, if at the time of creating such an 
estate tor life, or lives, as 1 have men- 














* Lorillard v. Coster, 5 Paige’s Chan. Rep. 190. 





Legal Maxims.—Criminal Intention. 





tioned, the remainder is disposed of, by a 
limitation, over to persons in being, by 
which it becomes a vested remainder in 
fee, there is, in such case, no suspension 
of the power of alienation ; for the reason 
already given, that there are tenants for 
life, and remainder-men in being, who 
have the whole estate, and can convey it if 
they will. But if a grantor or devisor, 
who desires to dispose of the remainder 
after a precedent estate for life or years, 
or to create a future estate without the in- 
tervention of a precedent estate, shall 
choose to limit the future estate upon a 
contingency, either by way of remainder, 
executory devise, or by any limitation or 
condition whatever, to uncertain persons, 
or to take effect upon an uncertain event, 
so as to render it a contingent future es- 
tate, and not a vested future estate, he must 
then take care so to limit such contingent 
future estate, that it will vest in some per- 
son or persons in being, or upon some 


_ event which must happen at a period not 


more remote than the expiration of the 
lives of two persons in being at the crea- 
tion of the estate, otherwise the future es- 
tate thus created and limited will be void. 
The reason is obvious ; the power of ali- 
enation is here suspended, owing to the 
contingency ; while that lasts, there is no 
person in being, or ascertained, in whom 
the fee vests, or by whom, or in whose 
right it can. be conveyed; aud it must not 
therefure be made, so as to remain a mat- 
ter of contingency and uncertainty for a 
longer period than during the continuance 
of two lives in being. 





LEGAL MAXIMS, No. 4. 





CRIMINAL INTENTION, 


* Actus non facit reum, nisi mens sit 
rea.” 3 Inst. 6, 107. Lord Coke quotes 
this as illustrating his position, that, to con- 
stitute a larceny, the “contractio fraudu- 
lenta,”” must be ‘cum animo furandi,”’ ci- 
ting Bracton, who says, “‘ cum animo, dico,, 
quia, sine animo furandi, furtum non com- 
mittitur.” Lib. 3, chap. 32, fol. 150; and 
see cases collected, 2 Marsh, R. 573, and 
2 Jardine’s Crim. Trials, 244. This maxim 
applies only where it is sought to make a 
party liable crtninaliter for acts injurious 
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to others; for in civil proceedings for such 
acts, (e. g. for making false representations 
of solvency, by relying on which the plain- 
tiff has incurred loss,) the rule is other- 
wise, the intent being there held imma- 
terial, if the act done is in its results inju- 
rious to another. Per Lord Kenyon, in 
Haycraft v. Creasy, 2 East, 91. 

If a party makes a representation false 
to his own knowledge, intending thereby 
to benefit himself, he is guilty of fraud i 
fact, viz., actual fraud in the common ac- 
ceptation of the word ; and is accordingly 
liable at all events, czviliter, for any injury 
which can be traced to the having acted 
on such his representation. Moreover, he 
is similarly liable, if he make such repre- 
sentation, knowing it to be false, though 
he may not propose benefit to himself, or 
perhaps intends to benefit a third person, 
for he is equally guilty of legal fraud, and 
his intent in so acting, whether innocent 
or otherwise, is immaterial. Foster v. 
Charles, 7 Bing. 105; 6 Bing. 306, 5. C. 
The law (says Chief Justice ‘lindal,) will 
infer an improper motive, if what the de- 
fendant says is false within his own know- 
ledge, and is the oceasion of damage to the 
plaintiff. 

The evidence of criminal intent is next 
important to be considered. Where an act, 
in itself indifferent, becomes criminal if 
done with a particular intent, such intent 
must be proved by those who charge it. 
Per Lord Mansfield, in Rex v. Woodfall, 5 
Burr. 2667. 

This principle holds in civil as well as 
crimival proceedings. Thus, the act of 
buying by sample, in a market where toll 
is payable on corn sold in bulk, is not spe- 
cifically fraudulent ab initio, so as to be 
actionable, though the buyer knows the 
claim of toll; unless it is alleged and 
proved, that such buyer, at the time of pur- 
chasing, had an original intention to with- 
hold the toll; per Lord Ellenborough, in 
Tewksbury (Bailiffs, §c.,) v. Diston, (6 
East, 460 ;) Blakey v. Dinsdale, Cowp. 664. 

But where it is in dése/f unlawtul, the 
proof of justification or excuse lies on the 
party charged with it, whether criminally 
or in an action; and if he fails in such 
proof, the law implies a criminal intent. 
Rex v. Woodfail, (5 Burr. 2667.) 

Thus, on an indictment for delivering 
loaves for the use and supply of children 
in the Military Asylum, as good, which 
were in fact unwholesome, and contained 





noxious ingredients, Lord Ellenborough 
laid it down as an universal principle, that 
when a party is charged with doing an act, 
the probable consequences of which may 
be highly injurious, his ¢xtention in so do- 
ing is an inference in law resulting from 
his doing the act. Rez vy. Dixon, (3 M. & 
Sel. 11.) 

Further, they held a bare disposing of 
forged bank notes to be sufficient proof of 
an averment that the offender intended to 
| defraud the bank whose notes were imita- 
ted ; though the jury found that the intent 
of defrauding that bank in partieular, did 
not enter into the prisoner’s contemplation. 
Rex v. Manzagora, E. 1815; Bayley on 
Bills, 443; 2 B. & C. 261. All the 
judges in England held that the setting fire 
to a house by a person not the occupier, is 
sufficient proof of intending to injure him. 
Rex v. Farrington, (Mich. 18)1; ibid. and 
2 Russ. C. & M. 1675, 2d edit.) 

Indeed, were not a criminal intent thus 
presumed in cases of the above kind, the 
maxim under consideration might be 
thought to justify any unlawful and dan- 
gerous act done wilfully, deliberately, or 
wantonly, by which the life or property of 
another is destroyed or injured, in’ case the 
prosecutor should be unable to show par- 
ticular malice prompting the injury to the 
individual. 

Again, if a man, knowing people to be 
passing along a street, shoots, or throws a 
stone, &c., likely to create danger, over it, 
with intent to do burt to some people, and 
one is thereby killed, it is murder, on ac- 
count of the previous malice, though the 
stone, &c., was not directed against any 
individual in particular; for it is no excuse 
that the party was bent on general mis- 
chief. Whereas, if it be proved by the 
evidence that the act was committed, not 
with intent to do mischief, general or par- 
ticular, but from incaution, it is only man- 
slaughter. 1 East’s P. C, 231, chup. v.,s. 
18, citing 1 Hale, 475. 

However, though every man must be 
taken to be answerable for the necessary 
consequences of his own wrongful acts, 
yet he is not liable for the act of another 
done of his own accord, though in conse- 
quence of the original wrongfulac!. Thus, 
the repitition by B. to D., of a slanderous 
imputation uttered by A. to B., respecting 
C., is a voluntary act of the free agent B., 
over whom A, has no control; and there- 
fore A. is not answerable for any damage 
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Practical Points.—Landlord and Tenant, &c. 





sustained by C., in immediate consequence 
of the slander thus expressed respecting 
him by B. to D., though A. originally gave 
it circulation by uttering itto B. 3 Inst. 
5, 69. 


PRACTICAL POINTS. 


LANDLORD AND TENANT—CONSTRUCTION OF 
COVENANT FOR QUIET ENJOYMFNT. 


In a recent English case, (Stanley v. 
Hayes,) decided in Easter term last, the 
declaration stated a demise, whereby the 
defendant demised to the plaintiff cer- 
tain messuages for twenty-one years, at a 
certain rent, payable quarterly, by equal 
portions, free and clear from all parliamen- 
tary and parochial or other rates, taxes, 
assessments, or charges whatsoever. And 
the defendant covenanted (upon payment 
by the lessee, &c., of the rent, and per- 
formance of the covenants on the lessee’s 
part therein contained,) that the plaintiff 
should hold and enjoy the premises during 
the term without any let, suit, trouble, de- 
nial, disturbance, evietion, or interrup- 
tion whatsvever, of or by the defendant, 
his heirs or assigns, or any ether person or 
persons lawfully claiming by, from, or 
under him. Then foliowed an averment 
that the defendant did not permit the plain- 
tiff peaceably and quietly to hold, &c., but, 
on the contrary, that one J. P., collector of 
land tax, lawfully entered into and upon 
the said messuages and premises, and 
seized and took certain goods and chattels, 


then being upon the said messuages and | 


premises, as a distress for a certain sum of 
money due and owing from the defendant, 
for and in respect of certain arrears of land 
tax, before the making of the said inden- 
ture, and before the commencement of the 
demise, &c. to the plaintiff’s damage, &c. 
To this there was a demurrer and joinder. 

The unanimous judgment of the court, 
pronounced by Lord Denman, C, J., was, 
‘that it was nota breach within the mean- 
ing of the covenant. It is clear, said his 
lordship, that the plaintiff bad another 
remedy, and we cannot extend the cove- 
naut, and give it a meaning which it pro- 











the landlord, in him who comes to disturb, 
but this is clearly a claim made adverse to 
the landlord. Judgmeut for the defendant.” 
The following remarks will show more 
particularly the principles upon which the 
decision is founded. General covenants 
would be implied in law from the use of 
the word “demise” in the habendum of 
the lease, but the express covenants in the 
indenture would control that generality. 
The question, therefore, was, whether 
there had been any breach of such express 
covenant. The defendant covenants against 
the acts of “ himself, his heirs or assigns, 
or any other person or persons lawfully 
claiming or to claim, by, from, or under 
him, them, or any of them.” This claim 
for the land tax was not made by one claim- 
ing by, from or under the defendant, but 
adversely to him. The plaintiff should 
have paid the amount of the distress, and 
sued the defendant for money paid, or 
upon an implied covenant of indemnity; 
and this is the other remedy to which the 
court adverted in its judgment. This case 
is a strong one, in that the land tax had 
accrued before the commencement of the 
demise ; and it points to the necessity of 
introducing such few words into the usual 
covenants for quiet enjoyment, as would 
not only guard against claims for land tax, 
but such other claims for the payment of 
which the premises are liable. w. J. 


1. oO. U, 


In Curtis v. Rickards, 1 Man. & Gr. 46, 
it was held, that an I. O. U. is sufficient 
prima facie evidence in action for money 
lent, though it be not addressed, and no 
proof that U. means the plaintiff, except 
his producing the document. On the same 
point occurring at Msi Prius, Gurney, B., 
refused to nonsuit, being of opinion that 
the production of the paper by the plain- 


| uff was prima facie evidence that it had 


been given to him by the defendant, and 
that the defendant, if he had handed it to 
a third person, might prove that transac- 
tion. Ona motion for a new trial, Lord 
Denman, C. J., said that the court consid- 
ered itself bound by the case of Curtis v. 


perly has not. The words ‘by, from, or | Rickards, 1 Man. & Gr. 46. Douglas v. 
under,’ import a derivation of title through | Holme, 12 Ad. & Ell. 641. 
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Post v. 


Ketchum. 








COURT OF ERRORS. 





Watpron B. Post, appellant, v. Evcar 
Ketcuum, Public Administrator, Re- 
spondent. 


Where A. assisted B. to take possession of an intes- 
tate’s estate, and received certain monies claimed by 
B.as belonging to her, and afterwards delivered the 
same to B., and there was sufficient evidence to 
show that A. must have known that B. was not en- 
titled thereto, and that therefore the act was illegal : 
Held, that A must be considered a principal wrong 
doer, and personally liable to the Public Adminis- 
trator for the monies that came into his hands. 

Where there was no objection to the equity jurisdic- 
tion in the defendant's answer, it was too late on 
appeal to insist that the plaintiff's remedy was at 
law. 


Tuts was a bill for discovery and relief, 
before the Vice-Chancellor of the first cir- 
cuit. 

The bill stated that one Julia Lynch de- 
parted this life on the 1#th May, 1835, at 
the city of New-York, and was possessed 
at the time of her decease, of between two 
and four thousand dollars in money. 

That one Catharine Blaw was an inmate 
of the family of the said Julia Lynch, and 
her daily visitor and companion up to the 
time of her decease, and was conversant 
with all her domestic affairs, and that 


property of defendant Blaw, having been 
placed by Blaw in the hands of Lynch for 
safe keeping. 

That she visited the residence of said 
Julia Lynch, the day after her decease, 
and found her housekeeper in possession, 
that she and the housekeeper then com- 
menced searching. 

That in the course of the search Wal- 
dron B. Post entered and assisted, and 
they found $300 in bank bills, out of which 
$30 was retained by the housekeeper, and 
the balance was retained by Waldron B. 
Post for safe keeping, and to pay the fu- 
neral expenses. 

The next day she continued the search 
and found $2300, which the answer alleges 
was the property of the defendant Blaw, 
and which sum was given to her by Julia 
Lynch in her life-time. 

That shortly after she had found the 
$2300 she delivered it to her nephew 
Jotham W. Post, with a request that he 
should deliver it to Waldron B. Post for 
safe keeping, but which shortly afterwards 
Waldron B. Pust returned to her. 

Waldron B. Post and Jotham W. Post, 
by their joint and several answer admitted 
the death of Julia Lynch, and ber then 
being possessed of property, their intima- 
cy with her in youth, and their subsequent 





Waldron B. Post and Jotham W. Post | 
were connected by marriage with the said | 


Catherine Blaw. 


That immediately after the decease of | 
the said Julia Lynch, (who died without | 
leaving any kin in said city,) Catharine | 
Blaw, Waldron B. Post and Jotham W, | 


Post, and their wives, took the control of 
the dwelling and effects of the deceased, 
and within a day or two commenced 
searching and ransacking the house in 
which the said Julia Lynch died, and un- 
locked the chests, bureaus, drawers and 


closets wherein were deposited money and | 


effects, and that they found, took and car- 


ried away and converted to their own use | 
between $2000 and $4000 in money, the | 


property of the said Julia Lynch in her 


life-time, charging that the same belonged | 
to the public administrator as such, and | 
prayiug for a discovery and relief. The | 


defendant Catharine Blaw, by her sepa- 


rate answer, admitted that Julia Lynch, at | 


the time of her death, had in her possession 
$2600, of which $300 was the property of 
Julia Lynch, and the balance was the 


terms of friendship, but denied that they 
took the control of her property, ransacked 
, her house, or converted any of her money 
to their own use. 

Waldron B. Post admitted that he visi- 
ted at the late residence of Julia Lynch, 
shortly after her decease, and found Blaw 
and the house-keeper searching for a will, 
that he assisted in examining some papers 
and on such examination they found $300 
in money, $30 of which were retained by 
the house-keeper, the residue was retained 
by Waldron B. Post for safe keeping, and 
to pay the expenses of the funeral, and 
| that after payment thereof he delivered the 
balance $204, to the public administra- 
tor. 

Waldron B. Post further admitted that 
he applied at the office of the Surrogate 
of New-York, to ascertain who was entitled 
| to administration of Lynch, and whether 


| the same could be granted toa near friend 
who was not a relation of deceased. 

| And Jotham W. Post admitted that 
| Blaw, a few days after the decease of 


| Lynch, handed to him $2300, requesting 
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him to give it to Waldron B. Post, to take 
care of, which he accordingly did. 

Waldron B. Post then admitted that he 
received the money and deposited the same 
in the bank for safe keeping. 

Many witnesses were examined on the 
part of the complainant, with a view to prove 
that the three defendants were tort feasors, 
and witnesses were examined on the part 
of the defendants to show that the money 
was obtained in guod faith. 

The cause was argued in the first in- 
stance, before the Vice-Chancellor who 
delivered the following opinion : 

“‘ There is nothing in this case worth con- 
tending for, except the sum of two thou- 
sand three hundred dollars in bank bills, 
which were found in the drawers of the 
bureau or wardrobe of the deceased, Mrs. 
Lynch, immediately after her death. 

This money is claimed by the defendant, 
Catharine Blaw, as her own money once 
given and delivered to her by the intes- 
tate, but which she had delivered back 
“with a request that it might be retained 
by the intestate for safe keeping.” This 
statement in the answer, unaccompanied 
as it is by any particulars of time, place or 
circumstances to show a consummated 
valid gift, or an actual intention to make 
it such a gift as passed the title or right to 
hold, is itself suspicious. Upon this vaked 
statement, even if it were responsive to the 
bill, the court could hardly be justitied in 
giving to the transaction the effect of a 
gift which either law or equity would up- 
hold. Cotton v. Missing, (lL Mad. C. R. 
176.) Hooper v. Goodwin, (1 Swanst. 486.) 
But the answer, on this point, setting up a 
gift and right of ownership, is not respon- 
sive ; and this defendant is bound to prove 
the fact that the money was hers, and that, 
too, by clear and indisputable evidence, 
before she can be permitted to take and 
hold it as herown. So far from there be- 
ing any such evidence in the cause, the 


facts, as disclosed, and the circumstances | 


aitending the search for money, coupled 





with the conversations that took place | 


afterwards, and the course pursued by the 


money (by previous gift,) was an after 
thought, and not one which entered their 
minds while they were searching for it, or 
when it was first found, or alterwards, 
when Mr. Post was inquiring at the Surro- 





gate’s office about the right to administra- 
tion. And, as far as the declarations of 
Mrs. Lynch, concerning the disposition she 
intended to make of the money in her pos- 
session are proved, it appears that her 
faithful housekeeper, Hannah Gerrits, was 
the person on whom it was intended to be 
bestowed, and not Catharine Blaw. 

There appears to me but a flimsy pre- 
text for claiming this money. And what- 
ever may have been the friendship sub- 
sisting between her and the deceased, and 
however well founded were her expecta- 
tions of being provided for by will, her 
conduct cannot be deemed otherwise than 
improper and reprehensible in law, in at- 
tempting to convert this money to her own 
use, when she found that expectation not 
fulfilled. 

She is bound, at all events, to account 
for and pay over the money. 

The next question is, whether the other 
defendants, W. Post and J. Post, have so 
far identified themselves with her in this 
transaction as to be equally liable. 

They received the money from her in 
the first instance, that is, J. Post received 
it from Catharine Blaw, and handed it to 
his brother, the other defendant, at her re- 
quest, for safe keeping, knowing how and 
from whom she had obtained it. It does 
not appear that she set up the pretext, at 
that time, of being the actual owner; but 
even if she did, it is manifest, from what 
alterwards transpired in the Surrogate’s 
office, that they did not believe or consider 
the money belonged to her. If such were 
their belief or understanding, why make 
the inquiry, as proved by Skidmore, upon 
stating the case hypothecally ; whether a 
debtor or person, having money in hand 
belonging to an estate, was not entitled to 
administer in the absence of relatives? 
If she were already the owner, why this 
anxiety on the subject of administering 
the fund ? Why speak of the intention to 
make a will and bequeath the property 4 
Wherefore mention how that intention was 
defeated solely by the suddeuness of death? 


| And why complain of the hardship of the 
defendant, Catharine Blaw, and her ne- | 
phews and the co-defendants Post, all go | 
to show that the idea of its being her | 


case and the injustice of the law, which 
would not permit, under such circumstan- 
ces, the person to keep what they had got, 
when the intention to give to such person 
would be proved; and, when informed 
that the public administrator was the per- 
son on whom the right devolved, why al- 
lege there was no moral objection, even 
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though there might be a legal one, to dis- 
close and deliver up the property, and that 
the administrator might find it out the best 
way he could. All this seems to be en- 
tirely inconsistent with any belief on their 
part, that Catharine Blaw was entitled to 
keep the money. Hearing, as was stated 
in their answer, that there was difficulty 
about it, Mr. W. Post afterwards handed 
the money back toher. When this re-trans- 
fer took place, whether it was before or 
after the bill was filed, does not appear ; 
but it is reasonable to conclude that it 
was after the defendant Post had been at 
the Surrogate’s office, and with the infor- 
mation they there acquired, coupled with 
the knowledge they previously had # the 
finding of this money, and of the improba- 
bility of Catharine Blaw being able to 
make out a title to it, seems to me to have 
made it incumbent on them at least to take 
the same care of it that they did of the other 
sum of two hundred dollars, which was 
first found, and which they handed over to 
the administrator. 

Besides, there is pretty strong evidence, 
in this case, of collusion between all the 
defendants, to prevent the money in ques- 
tion from going into the hands of the pub- 
lic administrator. Their studied conceal- 
ment of the facts in relation to its existence, 
and the circumstances under which it was 
returned to the defendant Blaw, after 
having been deposited in bank by W. 
Post, go to show that the object was to 
embarrass, if not entirely to defeat the ad- 
ministrator in his attempt to recover it. 

The latter was driveu to the necessity 
of filing the present bill for a discovery of 
portions of the assets, with which these 
parties had meddled ; and if the money is 
lost by the defendant Blaw’s inability to 
produce it at this time, the loss is to be at- 
tributed to the other defendants. They 
must, therefure, be held responsible with 
her for the principal, with interest upon it, 
from the time of the grant of letters of ad- 
miuistration to the public administrator ; 
and also for the costs of this suit.” 

The defendants, Waldron B. Post and 
Jotham W. Post appealed from the de- 
cree of the Vice-Chancellor to the Chan- 
cellor, who, after hearing before him on 
the appeal, delivered the following opinion: 

“ This is an appeal by W. B. Post and J. 
W. Post, two of the defendants, from a 
decree of the Vice-Chancellor of the first 
circuit. The Vice-Chancellor was un- 





questionably right in the conclusion at 
which he arrived, that the $2,300 was 
wrongfully and improperly taken from the 
drawers of Mrs. Lynch, shortly after her 
death; and that the claim that it was the 
property of Catharine Blaw, was wholly un- 
founded, as well as unsupported by proof. 
I think he was also right in deciding that 
the appellants had rendered themselves 
personally liable for that money. The 
circumstances under which the money was 
found, and the subsequent fraudulent con- 
cealment of the fact of the finding of that 
$2,300 by the appellants, on several occa- 
siovs, when it was their duty, as honest 
men, to have spoken, show that they did 
not believe that the movey belonged to 
Catharine Blaw. And having received the 
money from her with a full knowledge that 
it belonged to the estate of the decedent, 
or at least, as their conduct showed, having 
good reason to believe that was the fact, 
and that it was the intention of Miss Blaw 
to defraud the estate, they should not have 
parted with the money to her or to any 
one else who was not legally entitled to 
receive it. Jotham, therefore, was an- 
swerable for having delivered it to Waldron 
B., and the latter rendered himself liable, 
if, as he says, he re-delivered it to Miss 
Blaw. He admits, in his answer, he gave 
it back to her after he learned there was 
some difficulty about it; that is, after the 
public administrator learned that the mo- 
ney had been fraudulently abstracted, and 
when W. B. Post, who then had it in the 
bank, found that he would probably be com- 
pelled to deliver it to the rightful owner. 
No objection to the jurisdiction of the 
court was made in the answer; and it is 
now too late to insist the complainant’s 
remedy was at law. 

The decree appealed from is therefore 
affirmed, with costs; the decree of affirm- 
ance to be entered as of the 3d November, 
1840, nunc pro tunc.” 

Waldron B. Post then appealed from 
the decision of the Vice-Chancellor to the 
Court of Errors. 

Miller and Dill, for the appellant. 

Nash and Greasley, for the respondent. 

Cowen, J., delivered the opinion of the 
court. 

The bill was filed by the public adminis- 
trator of the city and county of New-York, 
against the appellant Waldron B. Post, to- 
gether with Jotham W. Post, and Catha- 
rine Blaw, for an account of moneys be- 
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longing to the estate of Julia Lynch, de- 
ceased. The complaint was that the 
defendants had, intermediate the decease 
of Mrs. Lynch, and taking out letters of 
administration by the complainant, ab- 
stracted the sum of $2,300 from the bureau 
of the deceased; and it is not denied that 
the evidence fastened the charge upor two 
of the defendants. The decree was against 
all three. The appellant Waldron B. Post, 
insists, that he was not affected by the evi- 
dence as a participator in the original ab- 
straction of the money; nor as afterwards 
having it in his hands, unless in good faith, 
as the depository of Catharine Blaw, who 
claimed it as her property under a gift 
from the deceased ; he Waldron B. having 
re-delivered the money to her in conse; 
quence of her assertion of right. That 


was indeed, ostensibly the case, so far as | 
the direct evidence goes. I am of opinion | 
however, that there was circumstantial evi- | 


dence in the case sufficient to warrant the 
court of chancery in holding that he was 
connected with Catharine Blaw, in the 
original taking, at least he gave such coun- 
tenance to that illegal act, so as to be con- 
sidered in law a principal wrong doer. 


It becomes unnecessary therefore to | 


consider the question whether innocently 
receiving goods in deposit from and re-de- 


livering them to a wrongful taker without | 


notice would subject the depository to an 
action at law, or an account in equity. 

The circumstances implicating the ap- 
pellant, are considered, in the opinions both 
of the chancellor and vice-chancellor, print- 
ed for the use of this court; and 1 will 
merely say I do not think they put the case 
too strongly against the appellant. 

The result is that the decree appealed 
from should be affirmed. 

Affirmed unanimously. 





IN BANKRUPTCY. 





U.S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Berts. 


In the matter of the petiticn of Georce W. 
Snow and EmeE.ine, his wife. 


The official assignee is not entitled to a chose in action 
of the bankrupt’s wife, where there is no evidence 
to show that the bankrupt ever asserted his marital 
right thereto, or made any attempt to reduce it into 
possession. 


—_—. 


Tue circumstances of this application 
appear in the opinion of his honor. 

P. Clark, for Snow and wife. 

The Official Assignee in person. 

Berrs, J.—This case comes to decision 
in effect as upon a bill in equity on behalf 
of the wife to rescue from the possession 
of the official assignee a note for $800, 
claimed to be her sole property. 

On the 24th of March, the general as- 
signee moved the court for an order that 
the bankrupt deliver into his possession the 
note in question, as part of the property 
named in schedule A. 

The bankrupt’s counsel opposed the 
application, upon the ground that the note 
beloff%ed to his wife before marriage, and 
had never been reduced to possession by 
him. 

The court, in view of the petition and 
| schedule, observed that the title of the 
| wife to the note was exhibited in so vague 
| and loose a manner, as to leave it doubtful 

whether the court had cognizance of the 
| matter. 
| 
| 
| 
| 





If the assignee applied to the court to 
compel the wife to deliver up the note, the 
court could protect her rights thereto, and 
would be cautious in dispossessing her of 
property which the husband had not made 
| his own, or brought under his control, and 
even if he had attempted to assert his mari- 
| tal rights over it, but the aid of the equity 
| powers of the court was necessary to com- 
| plete his title, her interest would then be 
| carefully considered and preserved to her, 
although the legal title of the husband 
should be acknowledged. But that the 
inventory having set out a hypothetical 
right to the note, as taken in his own name 
for his wife’s property, it was at least equi- 
vocal on that statement, whether the as- 
signee had not a legal title to the note, and 
in such case the court would not in an in- 
cidental and summary manner interfere 
with his right to the possession of property 
which prima facie belonged to the bank- 
rupt. It was declared accordingly, that if 
the right was in the wife, or there was an 
equity in her behalf to a provision out of 
the note, she must proceed in some man- 


' ner that would enable the assignee or cre- 


ditors to meet the question directly. 

The husband and wife subsequently 
filed a petition to the court, in the nature 
of a bill in equity, setting forth that-the 
wife, before her intermarriage, became en- 
titled to some real estate in the county of 
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Dutchess, the property of her mother de- 
ceased, and that on sale of it, a not2 for 
$800 in part payment of the consideration, 
was given her by the purchaser. 

After her marriage; the note still con- 
tinued in her possession, and she received 
the interest as it became due, and the note 
having also fallen due, she, her husband 
not beig present and not desiring or 
knowing it, had a new note given for the 
amount, payable to her husband or beare?. 
That this is the note now claimed, and 
that since its execution it has remained 
entirely in her possession, she having, as 
before, received the interest payable on it, 
and the husband never having reduced it 
to his possession, or assumed any control 
over it. 

To these allegations the assignee took a 
formal issue, and the matter was, by con- 
sent of parties, referred to commissioner 
Mulligan. 

The report, and the proofs upon which 
it is founded, being made, the case is 
thereupon submitted to the court on writ- 
ten argument by counsel for the respective 
parties. 

The petitioners fail to establish their 
case by any facts proved by disinterested 
wituesses; no one having knowledge of 
any act of disclaimer on the part of the 
husband in respect to the note; and it be- 
ing left equivocal whether the interest was 
paid to the wife or husband, subsequently 
to the renewal of the note in his name. 

The common understanding of the par- 
ties to the note, and of persons most inti- 
mately acquainted with the transaction, 
was that the note continued to be regarded 
as belonging to the wife, and as having 
never been surrendered to the husband; 
yet, independent of the allegations of the 
petitioners, there is no direct proof that 
it was not held by him with his other pa- 
pers, and the interest thereon paid di- 
rectly to him. 

I should have great difficulty in treating 
this proceeding as a suit in equity, giving 
the petitioners the right of making their 
allegations evidence when not rebutted by 
proofs or an explicit denial of the facts, on 
the part of the assignee. 

The connection of the assignee with the 
subject matter is merely offigial, and he 
cannot be chargeable with such personal 
knowledge of the subject that his omitting 
to deny an averment shall enable the pe- 
titioners to use it as if admitted. On the 

34 
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contrary; if the property had been found 
mingled with other of the bankrupt, and 
indubitably in his possession, I should 
think the petitioners would be required to 
support their claim by extrinsic evidence 
before it could be allowed. 

But on a careful review of all the cir- 
cumstances disclosed in the case, I am 
rather disposed to regard the affirmative 
proceeding as still being on the part of the 
assignee, and that the evidence is to be 
weighed with a view to its effect as esta- 
blishing his right, independent of the for- 
mer order, and the possession of the note 
by virtue of it. 

That order was clearly only provisional. 
The court was not so informed of the ac- 
tual rights of the case that it could adjudge 
the merits. The order was rested upon 
the statement of the schedule, and as that 
imported some interest in the husband, 
and was at least vague as to the paramount 
title of the wife, the assignee, as the right- 
ful depositary of every interest of the 
bankrupt, was decreed the possession of 
the note until the legal or equitable title 
of the wife could be presented and esta- 
blished., 

So far, however, as any advantage may 
be supposed to arise out of the form of the 
proceeding and the posture of the parties, 
it was not the intention of the court to take 
that frum the wife or cunfer it on the as- 
signee. 

Regarding the case in its present aspect 
as an appeal to the equity powers of the 
court to adjudge and settle the right of 
possession of the note, I shall discuss the 
question as if the note was only in custody 
of the law, and the pending application 
was alike on the part of the assignee and 
of the wife. 

The fair bearing of the evidence in my 
judgment is, that the husband in point of 
fact, never interfered with the exclusive 
right of his wife to this note and the mo- 
neys sécured by it. 

It was natural it should be cherished by 
her as a portion of her mother’s estate, 
without regard to the circumstances of her 
husband, and it is clear that the alteration 
of the note from her own name to that of 
her husband, was not made with any ex- 
pression of a wish or expectation by her, 
that the change would affect her exclusive 
interest in it. She had it done without 
the presence of her husband, in her own 
family and by her relatives, and as then 
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declared, for the purpose of enabling her 
to collect the money, being under the per- 
suasion that it could not properly stand 
and be enforced in her name after her 
marriage. 

The testimony does not show that the 
husband had any knowledge whatever of 
the change when made, or that any act of 
his subsequently evinced an intention to 
reduce the security to his own possession ; 
for if the proofs do not show affirmatively 
that the interest was afterwards paid to 
the wife solely, neither does it, in evidence 
of his exercise of ownership, show that 
he received it. 

The matter was then so placed, that the 
husband could at any moment have made 
this note his own by any act or assertion 





of title, but the evidence is wanting, that | 


he ever exercised that authority. 


The general doctrive is well settled that 


the assignee cannot take the wife’s sepa- 


rate estate not reduced to possession by | 
before his bankruptcy. | 
(Owen on Bankruptcy, 120, 121; 3 Kent, | 


the bankrupt 


125, Clancy Hush. and Wife, 124, 127, | 


148, 537, 476 to 491; 9 Ves. Jun. 87; 
Roper, 203.) © 

And if the wife has title or a mere 
equity in real or persoval chattels or choses 
in action, chancery will protect that as 
paramount to the right of the husband's 
assignee, who comes in by operation of 
law, (1 Paige, 620; 2 7b. 303; 6 2b. 366; 
4 ithid. 64; 2 B. & B. 233; Clancy 476. 

The intimation in some of the cases that 
an assignee in bankruptcy would be deem- 
ed in possession of chattels and choses in 
action of the wife of the bankrupt, not re- 
duced to possession by him, upon the 
ground that the assignee is clothed with 
all the legal powers of the husband, and 
may under such power demand possession, 
is not supported by the mere modern au- 
thorities. 

The assignee is now limited in respect 
to the wile’s estate, to the interest the bank- 
rupt actually had or possessed, and cannot 
exercise in his behalf an election in that 
respect. 

I shall accordingly in this case order the 
note in question to be restored to Mrs. 
Snow, the wife of the bankrupt. 

But it being payable to the bankrupt, 
and the bankrupt in his inventory having 
named it as property in which he might 
have a legal interest, it became the duty 
of the assignee to claim the note and after- 


| under the following circumstances. 





wards to demand the judgment of the 
court whether it belonged to the estate of 
the bankrupt. 

This condition of things is brought about 
by the fault of the wife of the bankrupt, 
and not by that of the assignee, aud ac- 
cordingly the costs of this defence must be 
paid the assignee before surrender of the 
note. 





SUPERIOR COURT. 





Before Chief Justice Jones and Judge 
OAKLEY. 


C. V. S. Kane v. Van Sanpt. 


Where a judgment had been recovered in the Superior 
Court of the city and county of New-York, and 
was docketted in Queen’s county, and a fi. fa. was 
sued out in Queen’s county, under which the de- 
fendants’ property was sold, and produced, after 
satisfying several executions, a surplus, The court 
refused to grant an order directing the sheriff 
of Queen’s county to bring into court such surplus. 


Tuts was an application to the court 
It ap- 
peared that a judgment had been recovered 
against the defendant in this court, which 
was docketted in Queen’s county, under 
the recent act authorizing such proceeding, 
and a fi. fa. was issued, under which the 
property of defendant was sold, and it 
appeared that such sale produced a sur- 
plus, after raising money enough to satisfy 
several executions against the party.. 

The judgment in this court, was on an 
obligation payable by instalments, and the 
execution was issued for an instalment due 
at the time. Other instalments afterwards 
became due, and the whole amount there- 
of is now due, and tbis application was for an 
order from this court directing the sheriff 
of Queen’s county to bring into court the 
amouut which defendant claims to have 
paid out of the surplus property sold in 
that county, or for such other relief as the 
parties may be entitled to. 

Me Vean aud Reynolds, for plaintiff. 

Blunt, for defendant. 

Per Curiam. The order, applied for in 
this case, ought not to be made, if the court 
has no power to enforce obedience to it by 
attachment, against the sheriff. By the 
law, organizing the court, it is prohibited 
from issuing any process out of the city 
and county of New-York, except a sub- 
pena, and an attachment against any wit- 
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ness, disobeying it. An attachment, there- 
fore, in any other case, cannot go against 
any officer or person residing out of the 
city, unless the power to issue it 1s incl- 
dentally derived from a recent act of the 
legislature, which authorizes this court, in 
common with all other local courts, to 
jssue an execution on any judgment of the 
court docketted in any other county. That 
act dues not provide, in terms, for the en- 
forcing of any such execution by any order 
of the court, but it is supposed, that the 
court must necessarily possess the power 
to make such order, as incident to the 
power to issue the executions. It is not 
necessary, in this case, to determine whe- 
ther this be so or not. The present appli- 
cation is not to enforce obedience to the 
execution, for that has been paid and sa- 
tisfied, but it is fur an order on the sheriff 
to bring the surplus moneys, in his hands, 
into court, that the plaintiff may have them 
applied to the payment of the balance of 
his judgment, which was a lien on the 
lands sold. The plaintiff has a right, no 
doubt, to have these surplus moneys so 
applied, and he has a remedy to enforce 
that equitable right by application to the 
Court of Chancery, or, perhaps, by an 
action against the sheriff for money had 
and received. Under such circumstances, 
it would not be discreet, in this court, to 
preceed summarily against the sheriff to 
control the disposition of the money re- 
maining in his hands, inasmuch as it is at 
least very doubtful, whether he possesses 
the power to do so. The omission of the 
legislature to provide, expressly in the re- 
cent act alluded to, the enforcement by 
attachment of an execution, issuing out of 
a county court to the sheriff of another 
county, may have been intentionally made 
in view of the serious inconveniences which 


would result from the exercise of such a | 
power, by the numerous county courts of | 


the state. These inconveniences are sufh- 


ciently apparent, and are enough to induce | 


this court to refrain from assuming an autho- 
rity as incidental to the power to issue the 
execution in question, unless such authority 
appeared to be necessary to prevent a fail- 
ure of justice. 

Motion denied. 





“For whom are youconcerned, Mr. M.?” 
said the chief justice. ‘I am concerned for 
the plaintiff, sir; but I am employed by the 
defendant.” 





—————————— 


Euglis) Cases. 





COURT OF EXCHEQUER. 


Before Lord Abninecer, C. B., and Barons 
Parke, ALtperson, Gurney and Ro.rs. 


Michaelmas Term. 


Davies v. Mann.—Nov. 4, 1842. 


The pone tule of law respecting negligence is, that, 
although there may have been neglivence on the 
part of the plaintiff, yet, unless he could, by the ex- 
ercise of ordinary care, have avoided the conse- 
quence of the defendant’s negligence, he is entitled 
to recover; and therefore, 

} In an action for killing an ass, which the declaration 

alleged to have been Jawfully upon the highway 

when it met its death, to which the defendant 
pleaded not guilty, it appeared that the animal, fet- 
tered by the fore feet, had been placed on the high- 
way by the plaintiff. and waskilled by beingunable1o 
get away from thedefendant’s wagon, which without 
its driver, was coming at a smartish pace along the 
road :—Held, that the jury were properly directed, 
that, although it was an illegal act on the part of the 

laintiff to put the animal on the highway, still, un- 
| ess its being there was the immediate cause of the 





accident, the plaintiff was entitled to recover. 
Semble, that a smartish pace means too quick a pace. 


Cast. The declaration alleged, that 
the plaintiff was lawfully possessed of a 
certain ass, which at the time, &c., was 
lawfully in and upon a certain highway ; 
and that the defendant was possessed of a 
certain wagon, which, at the time, Xc., 
was under the care and control of his ser- 
vants, whoso negligently conducted and ma- 
naged the wagon, that they drove it against 
and killed the said ass, &c. Plea, not 
guilty. At the trial before Erskine, J., 
it appeared, that the plaintiff had turned 
_ the ass, fettered by the fore feet, upon a 
| highway, along which the defendant’s wa- 
gon, under the charge of his servant, was 
coming, at what the witnesses called a smart- 
| ish pace. The servant was not actually 
with his horses when the collision took 
| place, which was occasioned by the ass, 
| who, frightened at the noise of the wa- 
_ gon, made a spring across the road to 
| get away, but being unable to do so in 
| consequence of the fetters, was killed by 
| the wheel going over him. On this evi- 
| dence, Erskine, J., told the jury, that, al- 
| though it was illegal on the part of the 

plaintiff to put an ass fettered in that man- 
| neron a public highway, still, unless the 

animal’s being there in that state was the 
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immediate cause of the accident, an action 
would lie against the defendant for the im- 
proper management of the wagon; and 
the jury found for the plaintiff, damages 
40s. 

Godson moved for a new trial on the 
ground of misdirection. The principle of 
law as deducible from the cases is, that 
where an accident is the result of faults on 
both sides, the party injured cannot reco- 
ver. (Butterfield v. Forrester, 11 East, 60 ; 
Pluckwell v. Wilson, 5 C. & P.375; Lux- 
ford v. Larne, Id. 421; Lynch v. Nurdin, 
1 Adol. & Ell. 29, N. 8.; Vennall v. Gar- 
ner, 1 C. & M. 21.) In the present case, 
the original cause of the accident was the 
unlawful act of the plaintiff in turning the 
ass loose on the high road. [Parke, B.— 
That principle only holds where the negli- 
gence ofthe plaintiff isimmediately connect- 
ed with that of the defendant; where the 
plaintiff might, by ordinary care, have 
avoided the accident. Besides, here you 
do not traverse the averment in the decla- 
ration, that the ass was lawfully upon the 
high road.| The plaintiff by fettering the 
animal, prevented his escaping when the 
wagon approached. 

Lord Asincer, C. B.—No rule ought to 
be granted in this case. The defendant by 
his plea admits that the ass was lawfully in 
the road; and if it even were otherwise, 
as the defendant might have avoided it and 
did not, he is liable for the consequences 
of the accident. 

Parke, B.—This subject was fully con- 
sidered by this court in the case of Bridge 
v. The Grand Junction Railway Company, 
(3 Mee. & W. 246,) where, as appears to 
me, the correct rule is laid down concern- 
ing negligence, namely, that the negligence 
which is to preclude a plaintiff from reco- 
vering in an action of this nature, must be 
such as, that he could, by ordinary care, 
have avoided the consequences of the de- 
fendant’s negligence. 1 am reported to 
have said in that case, that “the rule of 
law is laid down with perfect correctness 
in the case of Butterfield v. Forzester, that, 
although there may have been negligence 
on the part of the plaintiff, yet, unless he 
might, by the exercise of ordinary care, 
have avoided the consequences of the de- 
fendant’s negligence, he is entitled to re- 
cover; if by ordinary care he might have 
avoided them, he is the author of his own 
wrong.” In that case of Bridge v. The 
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was a plea imputing negligence on both 
sides. Here it is otherwise; and the judge 
simply told the jury, that the mere fact of 
negligence on the part of the plaintiff in 
leaving his donkey on the public highway, 
was no answer to the action, unless the 
donkey’s being there was the immediate 
cause of the injury ; and that, if they were 
of opinion that it was caused by the fault 
of the defendant’s servant in driving too 
fast, or, which is the same thing, ata 
smartish pace, the mere fact of putting 
the ass upon the road would not bar the 
plaintiff of his action. All that is perfect- 
ly correct, for, although the ass may have 
been wrongfully there, still the defendant 
was bound to go along the road at such a 
pace as would be likely to prevent mis- 
chief. Were this not so, a man might jus- 
tify the driving over goods left ona public 
highway, or even over a man lying asleep 
there, or the purposely running against a 
carriage going on the wrong side of the 
road. 
Gurney and Rutre, B. B., concurred. 
. Rule Refused. 


CueEese v. Scates.— November 7, 1842, 
LIBEL. 


A declaration in libel charged the defendant with hav- 
ing published of and concerning the plaintiff, who 
had formerly served some parochial offices, that on 
former occasions, when out of office, he had advo- 
cated low rates, but when he came into office, he 
had advocated high ones, and raised a large sum of 
money not to be paid to the puor ; and that he was 
a person in whose hands the defendant would not 
entrust 5/. of his private property :— Held, sufficient 
on motion in arrest of judgment. 


Tue declaration alleged, that before and 
at the time, &c., the plaintiff carried on 
the business of an auctioneer at Bow, in 
the county of Middlesex, and had exercised 
the office of overseer of the poor of the 
parish of St. Mary Stratford, Bow, and 
vestry clerk of the same parish ; that, also, 
before and at the time of the publication 
of the libel hereinafter mentioned, an 
election was about to be held in the said 
parish, of persons to serve therein the se- 
veral offices of church-wardeus, overseers, 
vestrymen, and other parochial offices. It 
then went on to state, that the defendant, 
contriving, and wickedly and maliciously 
intending, to injure the plaintiff in his 


Grand Junction Railway Company, there | credit, aud to bring him into public scan- 
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dal, infamy and disgrace with and amongst 
all his neighbors, &c., and to cause it to 
be suspected and believed, &c., that the 


laintiff had violated his public duty in the | 


said offices he had held, and, that he was 
a person unworthy and unfit for the confi- 
dence of his fellow parishioners in any ca- 
pacity, public or private, and to vex, har- 
rass, oppress, impeverish, and wholly ruin 
the plaintiff in his aforesaid trade and busi- 


ness, and otherwise, heretofore, &c., un- | 


lawfully, falsely, and maliciously, composed 
and published, of and concerning the plain- 
tif, and of and concerning the premises 
aforesaid, relating to the plaintiff and the 
said intended election, a certain false, 
scandalous, malicious and defamatory libel 
containing, amongst other things, the false, 
scandalous, malicious, defamatory, and li- 
bellous matter of and concerning the plain- 





tiff, and of and concerning the several pre- | 


mises afuresaid, relating to the plaintiff and 
the said intended election, in the form of 
a letter or handbill, partly printed and 
partly written, addressed to the inhabitants 


of Bow and Oldford, as follows, 7. e. “ Gen- 
tlemen,—In the year 1840, when Messrs. | 


Smith and Ivimey were overseers, your 
four poor-rates was in all 2s. in the pound ; 
in the next year 3s. in the pound. In the 
year 1840, out of the 2s. rate, Messrs, Smith 
and Ivimey paid to Peplar Union 14147, 
6s. 3d.; out of the 3s. rate, Glass, Blower 
& Co. paid to the Peplar Union 1413/. 7s. 
ld. Four rates, amounting to 2s. in the 
pound, produce, I believe, 18000. clear, 
and the 3s. 2700/. During the year Messrs. 
Smith and Ivimey were overseers, Mr. 
John Cheese (meaning the plaintiff) and 
Company, Glass director, attended the 
vestry, and advocated retrenchment and 
low rates ; they (meaning the plaintiff) and 
the other parish officers were then out of 
office. In 1841, they (meaning the plain- 


tiff) and the other parish officers advocated | 


high rates, and were in office. 


plaintiff and the other parish officers) 
raised rates of 3s. 6d. in the pound, 
amounting to the enormous sum of 3150/., 
to pay the same amount to the poor, or 
perhaps 100/, more. This little knot of 
five or six glass-blowers (meaning the 
plaintiff and divers other persons) con- 
trolled the public vestry, on account of the 
supineness or indifference of the inhabi- 
tants. Now, this John Kinder Cheese, 
(meaning the plaintiff,) pawnbroker, of 


In 1842, | 
the Glass, Blower & Co. (meaning the | 


Bow, auctioneer, ex-vestry clerk, ex-dairy- 
man in May-street, Olford, (alias. .... 
keepers’ establishment, removed to Graves- 
end, under the superintendence of friend 
Mills.) For further particulars, inquire of 
Mr. John Davidson, Oldford, of this ex- 
glass-blower of Bromley, (meaning the 
plaintiff.) in whose hands (meaning the 
plaintiff’s) I would not entrust 5/. of my 
(meaning the defendant’s) private proper- 
ty, is the reason that I offer myself to your 
notice, and request to be elected one of 


-your vestrymen. | beg to enclose for your 





consideration a list of gentlemen for church- 
wardens, overseers, and vestrymen, for 
whom I shall vote; and, should you ap- 
prove of them also, I feel confident we 
shall free our parish from asmall nest of 
hungry jobbers (meaning the plaintiff and 
the other church-wardeus and overseers) 
that cannot get a living unless they are 
supported out of the poor rates. It is 
equally competent for any one to put forth 
a list as myself; perhaps few have devoted 
the time to the subject that I have. 1 wish 
to satisfy myself why 3000/. is raised to 
pay 1400/., and why no audit of the parish 
accounts has taken place. I will pledge 
my existence, that above 10007. was taken 
from the rates last year, and more than 
1000/. this year, that has not been applied 
to the relief of the poor. Should I and 
my friends be elected, in less than one 
month you shall have a full statement of 
your affairs made public.” The declara- 
tion then concluded by averring that, by 
means of the premises, the plaintiff’s neigh- 
bors and friends were induced to suspect, 
that he had been guilty of the offences and 
misconduct so as afvresaid imputed to him 
by the defendant, and wholly refused to 
deal or have any transactions with the 
plaintiff in bis afuresaid trade and business, 
or otherwise, &c. Plea, not guilty. The 
case came on to be tried before Lord 
Abinger, C. B., and a verdict returned for 
the plaintiff. Damages 40s. 

Crowder now moved in arrest of judg- 
ment.—The expression of the defendant, 
that he would not entrust the plaintiff with 
51. of his money, is open to two construc- 
tions; lst, a libellous one, that the disho- 
nesty of the plaintiff was such, that it 
would be unsafe to trust him with money ; 
or 2dly, that he was a person of such care- 
less habits, that it would be imprudent to 
do so. Now, it is a principle that words, 
ambiguous in themselves, cannot be ren- 
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dered libellous without an innuendo to ex- , 
plain the sense in which they were ut- | 
tered. 

Parke, B.—If we look at the whole 
context of this libel, as set forth in the de- 
claration, we shali see that the jury have | 
come to the conclusion, that the defendant 
used the words objected to, as not being 
libellous per se, in the sense imputing 
dishonesty to the plaintiff; for in a former | 
part of this alleged libel, the plaintiff and | 
his colleagues are charged with advocating | 
low rates when out of office, and high 
rates when in office, and with raising a 
large sum of money with a view of not 
paying the amount to the poor. That is 
an imputation clearly implying dishonesty ; 
but at all events, the words in question are 
of a nature calculated to disparage the | 
plaintiff. That is sufficient to support the | 
action and justify the jury in finding as they | 
have done. 

Lord Antneer, C. B., Gurney and 
Routes, B. B., concurred. 

Rule refused. 
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time to be paid to them respectively during 
their lives with liberty to apply. But 

Sir James Wicaam, V.C., having been 
requested by the parties to state his opinion 
as to the probable result of an application 
(if any should be made) on behalf of the 
legatees to obtain the payment of their 
respective shares out of court, said—That, 
after a reference to the cases on the sub- 
ject, he thought that with regard to the 
married women, there would be an insu- 
perable difficulty in getting the fund trans- 
ferred to them, {2 Roper on Leg. 199, et 
seqg.; and especially the cases referred to 
in the note, id. 211.) It was clear that 
the result of the decisions was that a mar- 
ried woman could only dispose of her 
property during coverture, although it 
might be limited to her executors, admin- 
istrators, and assigns, by the exercise of a 
power of appointment. With respect to 
personal property, the law obviously was, 
that the mere fact of her taking a life es- 
tate made no difference. In the case of 
real estate, an estate to A. for life with di- 
vers mesne remainders, with remainder 


| to the heirs of A., would, according to the 
tule in She/ley’s case, (1 Co. Rep, 93,} be 


IN CHANCERY. 


Before Vice-Chancellor Wicram. 


Hottoway v. Crarkson.—July 14, 1842. 


WILL—-CONSTRUCTION OF-——--TENANT FOR 
LIFE —EXECUTORS AND ADMINISTRATORS. | 


an estate in fee. But there was no reason 
for applying that rule to personal estate. 
His impression was, that, if the mar- 
ried women did apply to have the fund 
transferred to them, they would not suc- 


| ceed. As to the unmarried women, the 


case was different. His Honor had had 
his attention drawn to the law bearing on 


| this point in the recent case of Daniel v. 


A fund was limited by will to several femal-s, some 
of whom were married and others unmarried, for | 
their separate use fur life; and after their decease | 
to such persons as they should appoint, and in default | 

* of appuintment, to their executors and adininistra- 
tors. 

Semble, as to the married women that they could not 
dispose of their shares of the fund during coverture. 

But quere, as to the married women ? 


Tats was a suit for carrying into effect 
the trusts of a will by which a fund was 
limited to several females for their sepa- 
rate use for life, and after their decease, to 
such persons as they should appoint, and 
in default of appointment, to their execu- 
tors and administrators. 

Some of the legatees were married, and 
some of them unmarried. On the hearing | 
of the cause, an order was made for trans- | 
ferring the fund to the separate account of | 
the legatees, according to their respective | 
shares; the dividends thereof from time to | 


| Dudley,* before Lord Cottenham, in which 


there were two questions: one as to who 
were the persons intended by “legal repre- 
sentatives,” or “ executors, administrators, 
and assigns,” and what interest they took 
under a limitation to them. And the other 
question was, whether, where personal es- 
tate was given to a person for life with a 
limitation over to his executors, that per- 
son had power to dispose of the property 
in his life-time. As to the persuns enti- 
tled to take in remainder, he could not 
comprehend the distinction between a lim- 
itation to “ personal representatives,” “ le- 
gal representatives” and “ executors, ad- 
ministrators and assigns.” But these points 
had been argued and the cases on the sub- 


| ject were collected in Saberton v. Skeels, 





* This case has not yet been received ; it will be re- 
ported io a future number of this work. 
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(1 R..and M. 587,) and Grafty v. Hum- 
page, (1 Beav. 52.) In Bulmer v. Jay, (4 
Sim. 48,) the words were “ executors or 
administrators,” and the Vice-Chancellor 
construed it to be a limitation to the next 
of kin. It was a case of a marriage set- 
tlement, and the decision turned on the 
effect of the contract between the parties. 
In Daniel v. Dudley, Lord Cottenham had 
expressed his strongest disapprobation of 
that case. His Honor said that, upon re- 
ferring to Evans v. Charles, (1 Anst. 128 ;) 
Ripley v. Waterworth, (7 Ves. 425,) Well- 
man v. Bowring, (1S. & S. 24; 2 Russ. 
374; and 3 Sim. 328;) Price v. Strange, 
(Madd. & Geld. 159 ;) David v. Frowd, (1 
M. & K. 200;) Hames v. Hames, (2 Keen, 
640;) Graffty v. Humpage, and Daniel v. 
Dudley, (ubi sup.,) his strong impression 
was that the law would be found to be, 
that whatever form the limitation might 
take, whether it were to “legal represen- 
tatives,” or ‘* personal representatives,” or 
to “executors and administrators,” the 
person entitled to receive the fund was 
the person who should be appointed ex- 
ecutor or administrator of him to whom it 
was given; and that such person would 
hold it as part of the personal estate of 
him whose representative he was. The 
limitation in this case being to the execu- 
tors and administrators, he should have had 
no doubt as to the construction which 
ought to have been adopted, if it bad not 
been for the case of Bulmer v. Jay. He 
must observe, that it was important to dis- 
tinguish the cases into two classes: First, 
those in which, in case the legatee should 
die in the testator’s life-time, there was a 
substitution of his personal representatives ; 
aud secondly, those in which there was a 
direct gift to the personal representatives 
without any substitution. The cases which 
stated this distinction were :—Jridge v. 
Abbott, (3 Bro. C. C. 224;) Evans v. 
Charles, (ubi sup. ;) and Palin v. Hills, (1 
My. & K. 470.) His Honor did not think 
that, after the case of Daniel v. Dudley, 
there could be any doubt as to the proper 
construction, where the limitation was to 
executors alone. In the cases to which he 
had referred, the court had sometimes held 
the next of kin entitled, sometimes the ex- 
ecutors for themselves beneficially, and 
sometimes in trust for the next of kin. 
Assuming that he should consider this a 
a gift to the executors and administrators 
in trust for the next of kin of the tenants 
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for life, the case came to this, what power 

had the tenants for life over the limitation 

to the executors? If it was to be taken 

as held by the executors as part of the 

estate of those persons, all principle would 

seem to require that they should have a 

disposing pewer over their own estate. 

Sir W. Grant was of that opinion in An- 

derson v. Dawson, (15 Ves. 532; and Lord 

Langdale in Graffty v. Humpage, (ubi 

sup.) But there were other cases which 

tended to a contrary conclusion, of which 
Horseman v. Abbey, (1 J. & W. 3815) 

Wilson v. Mount, (2 8. & 8. 493;) and 

Sanders v. Franks, (2 Madd. 147,) were the 

principal. Iu Horseman v. Abbey, the 

question was, whether a purchaser could 

be compelled to take a title depending on 

that question; and Sir T. Plumer held, 

that he should not. Finding no express 

authority on the point, his Honor said he 

would rather defer his decision until a 
formal application should be made to the 
court; and he ordered the fund to be car- 
ried over as above stated. 


Before Vice-CuancELtor Knicut Bruce. 


Wiutert v. Jones.—June 11, 1842. 


Where an executor has received satisfactory evidence 
of the identity of legatees, prior to the institution of 
a suit for payment, the court in making a decree in 
favor of the legatees, will hold the executor liable 
to their costs up to the hearing ; and, in case an in- 
quiry should be taken as to debts, &c., will, if the 
result be favorable to the plaintiffs, direct that the 
costs thereof shall be borne by thg executor. 


Tue testatrix in this case bequeathed 
all the rest and residue of her property to 
George, Mary, Harriet, and Henrietta 
Anne, the children of George Alderson, 
of Bury St. Edmunds, and named Jones, 
the defendant, her executor. The defend- 


-ant duly got in the testatrix’s estate, but 


allowed it for some time to remain unin- 
vested. The above named children claimed 
their legacies, the payment of which was 
resisted on the ground that no certificates 
of their identity as the children of George 
Alderson, had been produced. This ob- 
jection having been met by the production 
of those documents, the defendant further 
required an indemnity against the possi- 
bility or probability of any of the legatees’ 
bankruptcy or insolvency, and against 
other contingencies. They thereupon filed 
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their bill, seeking a declaration of their 
rights, and an account of the estate of the 
testatrix. Another bill had been filed by 
other members of the family, in which a 
decree for an account was made by Vice- 
Chancellor Wigram. 

Cooper and Elderton, appeared for the 
plaintiffs. 

Russell and Young, for the defendants. 

Knient Bruce, V. C.—It is for the in- 
terest of every one that executors should 
be protected by the court in the distribu- 
tion of testator’s estate. It is not, however, 
to be permitted, that such protection should 
in any manner authurize conduct that was 
unfair or oppressive. I think that the in- 
formation which has been communicated 
to the executor previously to this suit, was 
such as ought to have satisfied a man of or- 
dinary prudence and caution. Here, not 
only were the names of the legatees simi- 
lar to those mentioned in the will, and to 
that of the testatrix herself, but it does not 
appear that any other party had come for- 
ward to question the identity. One objec- 
tion which had been suggested by the de- 
fendant is, that not only the nativity, but 
the residence of one of the legatees, name- 
ly, George Alderson, ought to be proved. 
This is clearly unnecessary for the pur- 
poses of the suit. As 1 am of opinion 
that the identity was satisfactorily shown 
prior to the commencement of this suit, 
and it appears that the executor must have 
known he had aclear fund out of which to 
pay the legacies, I shall declare that the 
defendant must pay the plaintiff’s costs up 
tothe hearing. Asthere has been another 
suit arising out of the will, nm which a refe- 
rence has been made as tu debts, I will 
direct the present case to stand for judg- 
ment until after confirmation of the mas- 
ter’s report in that suit. I am not pre- 
pared to say that I should have dispensed 
with a reference as to debts and other 
matters, but as that inquiry will be taken 
in the other suit, it may be dispensed with 
inthis. Ifthe result of that inquiry should 
be what I am inclined to believe it will, I 
shall direct that portion of the plaintiffs 
costs also to be borne by the defendant. 


Enciish News—WEstTMINSTER HALL. 


Law Appointments to Canada.—Louis 
Hypolite Lafontaine, Esq., has been ap- 





pointed Attorney General, and Thomas 
Cushing Aylwyn, has been appointed So. 
licitor-General of Lower Canada; and 
Robert Baldwin, Esq, Attorney-General, 
and James Edward Small, Esq., Solicitor. 
General of Upper Canada. 


Deatu oF Sir Joun Cross.—This gen- 
tleman, who was the chief judge of the 
Court of Review in England, died sud- 
denly on the dthof December. Since his 
death the government have abolished the 
separate Jurisdiction in Bankruptcy, by 
restoring it again to the Court of Chance- 
ry, and Vice-Chancellor Sir Knight Bruce 
has been sworn in as Chief Justice of the 
Court of Bankruptcy. 


Deatu or Sir ALEXANDER Croke.— 
This event took place on the 27th of De- 
cember last, at Studley Priory, the seat of 
the learned gentleman. Sir Alexander 
was 84 years of age. He was called to 
the bar in 1786, and presided for many 
years as judge of the Admiralty Court in 
Nova Scotia. In 1823, he became a 
Beucher of the Inner Temple, and in 1829 
was appointed Treasurer. 





APPOINTMENTS BY THE GOVERNOR AND 
SENATE. 


Thursday, January 27th, 1842. 


First Jupee—Kings County.—John 
Greenwood, Esq., vice John A. Lutt, Esgq., 
resigned. 

ComMISSIONERS oF Deeps For Brook- 
Lyn.— William A. Thomson, William 
Elsworth, William Harper, Sidney C. 
Herbert, Alfred G. Stevens, James H, 
Cornwell, John Barkaloo and Felix O'Neil, 
vice William A. Green, Frederick R. Hul- 
bert, Theodore Eames, Jobn G. Bergen, 
Philip R. V. Stanton, Alexander Kissam, 
and John Dikeman. 

Jeremiah Voorhies, Esq., has also been 
appointed a commissioner of deeds for the 
city of Brooklyn. 
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